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UNITED STATES DISTRICT COURY

L%NTH“\L DISTRIT OF CALIFORNIA

CENTRAL DISTRICT OF CALIFORN 0l DEPUTY
i =0

CAROL BURNETT, an
individual; WHACKO, INC., a
California corporation,

Case No. CV 07-01723 DDP (RCx)

ORDER GRANTING DEFENDANT’S MOTION
. TO DISMISS

Plaintiff, -
[Motion filed on April 27, 2007]
V.

TWENTIETH CENTURY FOX FILM
CORPORATION, a Delaware
corporation,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

This matter comes before the Court on Twentieth Century Fox
Film éorporation’s {“Fox”) motions to dismiss for failure to state
a claim and_épeéial-motion to strike pursuant to California‘s Anti-
SLAPP statute. After reviewing the papérs submitted by the
parties, the Court grants the motion to dismiss, deny ;he special

motion to strike as moot, and adopts the. following order.

I. BACKGROUND
Family Guy is a half-hour, animated, comedy television program

broadcast on primetime and geared toward an adult audience. Compl.

THIS CONSTITUTES NOTICE OF ENTRY (A7
AS REQUIRED BY FRCP, RULE 77{d) . NG
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{ 10. The show borrows heavily from popular culture, following the

exploits of the Griffin family and friends in the fictional suﬁhrb

e

- e

of Quahog, Rhode Island. Id. § 9. Family Guy routinely puts 5%
;artoon versions of celebrities in awkward, ridiculous, and aﬁgurd
gituations in order to lampoon and parody those public figures and
to poke fun at society’s general fascination with celebrity and pop
culture. See, e.q., Ex. A.

On or about April 23, 2006, Fox aired an episode of “Family
Guy” entitled “Peterotica.” Id., § 10. Near the beginning of the
episode, the Griffin family patriarch, Peter Griffin, an “Archie
Bunker”-like character, enters a porn shop with his friends. Id.
91 9, 10. Upon entering, Peter remarks that the porn shop is
cleaner than he expected. Id., § 10; Ex. A. One of Peter’'s
friends explains that “Carol Burnett works part time as a janitor.”
Id. The screen then switches for less than five seconds to an
animated figure resembling the “Charwoman” from the Carol Burnett
Show, mopping the floor next to seven “blow-up dolls,” a rack of
“XXX” movies, and a curtained room with a sign above it reading
“Video Booths.” Id. As the “Charwoman” mops, a “slightly altered
version of Carol’s Theme from The Carol Burnett Show is playing.”
Id. § 10. The scene switches back to Peter and his friends. Id.
One of the friends remarks: “You know, when she tugged her ear at
the end of that show, she was really saying gocdnight to her mom.”
Id.; Ex. A. Another friend responds, “I wonder what she tugged to
say goodnight to her’dad," finishing with a comic’s explanation,
“Oh!” 1Id.

In response to this Family Guy clip, plaintiffs Carol Burnett

and Whacko, Inc., filed this suit against defendant Fox for: (1)
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copyright infringement; (2) violation of the Lanham Act, 15 U.S.C.
§ 1125; (3) violation of California’s statutory right of publﬂéﬁty,

Civil Code § 3344; and (4) common law misappropriation of namé%and

.t
LYy

likeness. Defendant now moves to dismiss plaintiffs’ claims.
Defendant also brings a special motion to strike Burnett’s
supplemental state law (claims) under California’s anti-SLAPP

statute, California Code of Civil Procedure § 425.16.

II. LEGAL STANDARD

Dismissal under Rule 12(b) (6) is appropriate when it is clear
that no relief could be granted under any set of facts that could
be proven consistent with the allegations set forth in the

complaint. Newman v. Universal Pictures, 813 F.2d 1519, 1521-22

(9th Cir. 1987). The court must view all allegations in the
complaint in the light most favorable to the non-movant and must
accept all material allegations — as well as any reasonable

inferences to be drawn from them — as true. North Star Int'l v.

Arizona Corp. Comm'n, 720 F.2d 578, 581 (9th Cir. 1983).

The scope of review on a motion to dismiss for failure to
state a claim is generally limited to the content of the complaint.

Pegasus Holdings v. Veterinary Centers of America, Inc., 38

F.Supp.2d 1158, 115%-60 (C.D. Cal. 1998). The Court may, however,
consider exhibits submitted or referenced in the complaint and
matters that may be judicially noticed pursuant to Federal Rule of
Evidence 201. Id. Indeed, “documents specifically referred to in
a complaint, though not physically attached to the pleading, may be

considered where authenticity is unquestioned.” Daly v. Viacom,
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Inc., 238 F.Supp.2d 1118, 1121-22 (N.D. Cal. 2002} (considering
television program referenced in, but not attached to, complaiﬁi).
Leave to amend should not be granted where the complaint ﬁé

(9
futile. In re Silicon Graphics, Inc. Sec. Litig., 183 F.3d 970,

991 (9th Cir. 1999).

Federél district courts may exercise supplemental jﬁrisdiction
wover all other claims that are so related to claims in the action
within.such original jurisdiction that they form part of the same
case gr céntroversy . . . ." 2B U.S8.C. B 1367(a). Courts “may
decline fd exercise supplemental jurisdiétion over a claim under
subsection (a) if . . . (3) the district court has dismissed all
claims over which it has original jurisdictioﬁ-; . . ." 28 U.S8.C.
§ 1367(0);3). See gigg Ove, 264 .F.3d a; 822 {(upholding district
court’s refusal to exercise_supplementél jurisdiction over state
claims'after dismissihg federal claims,'including dismissal of §

1983 claim for failure to state a claim).

III. DISCUSSION

A, .Plaintiffs’ First Claim for Relief

Plaiﬁtiffs' first claim of rélief alleges that Fox infringed
plaintiffs’ copyrighted material. Defeﬁdant contends that even
assuming arguendo that plaintiffs possess valid copyrights,
plainﬁiffs’ first claim of relief is bérred as a matter of law by
the doctrine of fair use.

The Copyright Act of 1976 protects the fair use of another’s

copyrighted work:
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