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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

BIG HAT BOOKS, et al.,
Plaintiffs,
vs. 1:08-cv-596-SEB-TAB

PROSECUTORS: ADAMS, et al.,
Defendants.

N’ N’ N’ N N’ N’ S’

ENTRY GRANTING PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
This cause comes before the Court on the Motion for Summary Judgment [Docket

No. 21] filed by Plaintiffs, Big Hat Books, et al., on May 23, 2008." In this litigation,
brought against the prosecutors of each of Indiana’s ninety-two counties, Plaintiffs
challenge the constitutionality of Indiana House Enrolled Act No. 1042 (“HEA 1042”),
which is to go into effect on July 1, 2008, requiring that persons who intend to offer for
sale or sell sexually explicit materials must register with Indiana’s secretary of state, pay
a fee, and provide a statement detailing the types of materials intended to be offered for
sale. Plaintiffs assert that the statute is not narrowly tailored to meet a compelling
government interest, that it unlawfully imposes a content-based fee or tax on First

Amendment rights, and that it is fatally overbroad and vague. Defendants dispute

! Plaintiffs initially filed a Motion for Preliminary Injunction [Docket No. 10] seeking
injunctive relief against enforcement of HEA 1042 during the pendency of this litigation.
Defendants concede that the Court can rule on the merits of this case without augmentation of
the record. Def.’s Resp. at 1. Because we grant summary judgment in Plaintiffs’ favor and
thereby resolve this litigation in its entirety, we need not consider Plaintiffs’ motion for
preliminary injunction, and, accordingly, it is DENIED as moot.
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Plaintiffs’ contentions regarding the constitutionality of HEA 1042, asserting that the
statute is a constitutional, reasonable regulation of speech, and is not unconstitutionally
vague or overbroad. For the reasons detailed in this entry, we GRANT Plaintiffs’ Motion

for Summary Judgment, and enter final judgment accordingly.

Factual Background

Statutory Text of HEA 1042

HEA 1042 was enacted by the Indiana General Assembly during the 2008
legislative session, and is to be codified at Indiana Code § 23-1-55-2, effective July 1,
2008. The statute provides, in relevant part:

A person (as defined in IC 35-41-1-22) that intends to offer for sale or sell

sexually explicit materials shall register with the secretary of state the intent

to offer for sale or sell sexually explicit materials and provide a statement

detailing the types of materials that the person intends to offer for sale or sell.

HEA No. 1042 (to be codified at IC § 23-1-55-2). The statute further provides
that, upon such registration, the secretary of state must notify local officials of the county
in which the registrant is located of the registrant’s intent to offer for sale or sell sexually
explicit materials. Id. (to be codified at IC § 23-1-55-3(b)). Registration is a matter of
public record, and such records are subject to public inspection and disclosure. IC § 5-
14-3-3.

The secretary of state is also to collect a registration fee of $250.00 from each

2 Under IC § 35-41-1-22, a “person” is defined as “a human being, corporation, limited
liability company, partnership, unincorporated association, or governmental entity.”

2
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registrant. HEA No. 1042 (to be codified at IC § 23-18-12-3(a)(24)). Plaintiffs note that,

among the other fees currently collected by the secretary of state for various required

filings, the amount charged ranges from no fee to a high of $90.00 (the latter amount for

documents such as articles of organization or articles of merger involving a domestic

limited liability company). IC § 23-18-12-3(a). Thus, the fee imposed by HEA 1042 is

more than two-and-a-half times as large as the next-highest fee currently being collected

by the secretary of state.

HEA 1042 defines “sexually explicit materials™ as:

(a) ...[A]product or service:

(1)

)

that is harmful to minors (as described in IC 35-49-2-2)°, even
if the product or service is not intended to be used by or
offered to a minor; or

that is designed for use in, marketed primarily for, or provides
for:
(A) the stimulation of the human genital organs; or

* The term “harmful to minors,” is codified in the current Indiana statutory scheme as

A matter or performance is harmful to minors . . . if:

follows:
1)
(2)
(3)
4)
IC § 35-49-2-2.

it describes or represents, in any form, nudity, sexual conduct,
sexual excitement, or sado-masochistic abuse;

considered as a whole, it appeals to the prurient interest in sex of
minors;

it is patently offensive to prevailing standards in the adult
community as a whole with respect to what is suitable matter for or
performance before minors; and

considered as a whole, it lacks serious literary, artistic, political, or
scientific value for minors.
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(B) masochism or a masochistic experience, sadism or a
sadistic experience, sexual bondage, or sexual
domination.

(b)  The term [“sexually explicit materials”] does not include:

(1)  birth control or contraceptive devices; or
(2)  services, programs, products, or materials provided by a:

(A) communications service provider (as defined in IC 8-1-
32.6-3);

(B) physician; or

(C)  public or nonpublic school.

HEA No. 1042 (to be codified at IC § 24-4-16.4-2).

By its terms, the statute “does not apply to a person who sells sexually explicit
materials on June 30, 2008, unless the person changes the person’s business location after
June 30, 2008.” Id. (to be codified at IC § 23-1-55-1). The statute further provides that
“[a] person or an employee or agent of a person who knowingly or intentionally offers for
sale or sells sexually explicit materials in violation of [the statute] commits unregistered
sale of sexually explicit materials, a Class B misdemeanor[,]” which is punishable by a

fine of up to $1,000.00 and up to 180 days imprisonment. Id. (to be codified at IC § 24-4-

16.4-4); IC § 35-50-3-3.
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Plaintiffs and Allegations®
Big Hat Books

Big Hat Books is a bookstore located in the Broad Ripple neighborhood of
Indianapolis, Indiana, which will be moving to a new location sometime after July 1,
2008. Barden Aff. |7 1, 3. Big Hat Books sells literature with “strong sexual content”
which “is not appropriate for all children,” such as D.H. Lawrence’s Lady Chatterley’s
Lover and Vladimir Nabokov’s Lolita, as well as books about adult human sexuality,
including “works that contain explicit information of a sexual nature.” Id. ] 4-6. Big
Hat Books also has a large selection of children’s books; indeed, more than 50% of its
revenues come from the sale of children’s literature, and it asserts that registration as

required by HEA 1042 will cause injury to the store’s sales of children’s literature. Id. 9

* We note Defendants’ contention that several of the factual allegations in Plaintiffs’
affidavits are “merely speculative” and not within Plaintiffs’ personal knowledge, with regard to
the business consequences of registration under the statute. Defs.” Resp. at 3-5. Defendants
assert that these statements proffered by Plaintiffs are inadmissible, unsupported by studies or
historical facts, and cannot provide a basis for summary judgment under Federal Rule of Civil
Procedure 56(e).

Federal Rule of Evidence 701 provides that the testimony of a lay witness is “limited to
those opinions or inferences which are . . . rationally based on the perception of the witness[.]”
Plaintiffs’ affidavits reflect facts and opinions based on their personal knowledge and experience
as businesspeople. See Burlington Northern R.R. Co. v. State of Nebraska, 802 F.2d 994, 1004-
05 (8th Cir. 1986) (holding that “perceptions based on industry experience . . . [provide] a
sufficient foundation for lay opinion testimony”). Plaintiffs’ assessments of their own business
reputations, and forecasts of actions which threaten those reputations, are admissible opinions, as
are Plaintiffs’ expectations of the amount of effort and expense that they anticipate will be
required to comply with the statute. These opinions and inferences are rationally based on the
perceptions of the affiants. Further, as Plaintiffs point out, Big Hat Books has asserted that it
will stop selling potentially sexually explicit materials altogether rather than face a potential loss
of business. Defendants have not challenged this statement of future action, nor have they
challenged the standing of the ACLU of Indiana in representing its members who may be unable
to purchase items as a result of the statute.
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Big Hat Books’s owner, Elizabeth Barden, asserts that, rather than register under
HEA 1042, she will purge the store’s shelves of literature that could possibly be
construed as “sexually explicit” under the statute; though “[t]his will, of course, diminish
the material available to adults, . . . [Ms. Barden feels] it is a course [she] must take if the
law goes into effect.” Id. §10. Given that Ms. Barden believes she cannot risk the loss of
business that she anticipates will result upon registration under HEA 1042, she will be
faced with the administrative burden of “constantly comb[ing]” through the store’s
inventory to ensure that no sexually explicit materials are being sold, thus restricting the

availability of literature for the store’s adult patrons. Id. §§11-12.

Boxcar Books

Boxcar Books and Community Center, Inc. (“Boxcar Books™) is a non-profit,
volunteer-run bookstore in Bloomington, Indiana. The building in which it is housed is
currently for sale, so Boxcar Books is presently looking at potential new spaces in
anticipation of having to move to a new location. Friedman Aff. 2, 4, 5. Boxcar
Books sells erotica, art books which feature nudity and sexuality, literature and magazines
with sexual content, and books about women’s sexual health and sexual abuse. Id. { 6-9.
In addition, Boxcar Books has a children’s literature section which is maintained
separately from the section for more mature readers. Id. § 12.

As Boxcar Books interprets HEA 1042, it will have to register and pay the $250.00
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fee for itself and for each new employee who is hired after June 30, 2008. Boxcar Books
asserts that even a single $250.00 payment is economically burdensome to its non-profit
organization, and that multiple payments would be severely burdensome. Abbey
Friedman — Boxcar Books’s General Coordinator and member of its board of directors —
testifies that she believes Boxcar Books’s registration under the statute will decrease its
sales of children’s literature. Ms. Friedman maintains that registration under the statute
will increase costs and administrative burdens to Boxcar Books, but that the alternative —
purging the store’s shelves of sexually explicit material — would injure the store
financially and reduce its ability to offer a wide range of literature to the community. Id.
192, 10, 11, 13, 17.

Ms. Friedman further states that, though she is aware of the statute’s requirement
that a statement detailing the types of materials to be sold be submitted to the secretary of
state, she “[has] no idea what this means and what degree of specificity must attend such
a disclosure. I do not know if I need to list every work we have and whether that must be

supplemented as the works change.” Id.  14.

Associational Plaintiffs

Six Plaintiffs in this litigation are trade organizations who assert that their
members’ First Amendment freedoms will be negatively and unfairly impacted by the
proposed law. These Plaintiffs are: the American Booksellers Foundation for Free

Expression (“ABFFE”), an affiliate of the American Booksellers Association, the nation’s
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leading association of general interest bookstores; the American Association of Publishers
(“AAP”), the national association of the United States book publishing industry; the
Entertainment Merchants Association (“EMA?”), a not-for-profit international trade
association for the home entertainment industry, the members of which operate retail
outlets that sell and rent DVDs and video games; the Freedom to Read Foundation
(“FTREF”), a sister organization of the American Library Association, the members of
which include public, private, and academic libraries, librarians, and library patrons;’ the
Great Lakes Booksellers Association (“GLBA?”), a trade association representing
independent bookstores in the Great Lakes Region, including Indiana; and the National
Association of Recording Merchandisers (“NARM?”), a trade association for music
retailers, wholesalers, distributers, record labels, and suppliers.

All of these associations have member affiliates or otherwise do business in
Indiana; of those whose members include retailers (ABFFE, EMA, GLBA, and NARM),
none are so-called “adult bookstores.” All seek to serve a clientele which includes
younger customers. ABFFE, EMA, and GLBA assert that some of their members intend
or are likely to move locations after the statute becomes effective.

Each associational Plaintiff has members who produce or sell expressive materials,
the contents of which are sexually related and/or contain nudity, and which may be

considered “harmful to minors” under Indiana law. Such materials encompass books,

$ FTRF notes that many of its members sell excess used books periodically, and that if
any such books could be deemed “harmful to minors,” the librarian and the library would have to
register under HEA 1042. Krug Decl. § 5.
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