
IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT 
IN AND FOR ORANGE COUNTY, FLORIDA 

 
 
VERANDA PARTNERS, LLC, a 
Florida limited liability company, CASE NO: 07-CA-2622  
 
     Plaintiff/Counterdefendant,  
 
v. 
 
LARRY GILES, individually,  
  
     Defendant/Counterclaimant. 
___________________________________/ 

 
DEFENDANT/COUNTERCLAIMANT’S OPPOSITION TO 

PLAINTIFF/COUNTERDEFENDANT’S MOTION FOR DISQUALIFICATION 
  
 Defendant, LARRY GILES, (hereinafter, “GILES”), pursuant to Fla.R.Jud.Admin. 2.330, 

and § 38.10, Fla. Stat. (2007), submits the following Opposition to the disqualification of  the 

Honorable Reginald Whitehead, Circuit Judge, (hereinafter, “Judge Whitehead”), from the 

above-styled proceeding, and in support further states as follows: 

 1. On May 4, 2007, the parties in the cases-at-bar met before Judge Whitehead on 

GILES’ Motion for Protective Order.  Plaintiff/Counterdefendant, Veranda Partners, LLC, 

(hereinafter “VERANDA”) was represented by Bogin, Munns & Munns, P.A. (hereinafter, 

“BM&M”). 

 2. The May 4 hearing was scheduled on an emergency basis, following protracted 

efforts by the undersigned to postpone VERANDA’s unilaterally-scheduled deposition of GILES 

until after the Court’s determinations on GILES’ Motion to Disqualify BM&M, as well as 

GILES’ Motion for Abatement of Action.1 

                                                 
1   The Motion for Disqualification of BM&M was heard before Judge Whitehead on May 14, 2007.  Present during 
that hearing were GILES’ attorney, Marc Randazza, and VERANDA’s attorney, employed by BM&M, John 
Bolanovich.  The Court, through Judge Whitehead, denied GILES’ Motion, and thus permitted BM&M to continue 
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3. As has been discussed in previous pleadings, VERANDA attempted to, absent 

consultation with GILES’ counsel, subpoena GILES (as a party to the action) to a deposition.  

The hearing on GILES’ Motion for Protective Order was scheduled following the efforts of the 

undersigned to schedule a hearing before the Court prior to the arbitrarily imposed deposition 

date of GILES.  Initially, efforts were made to schedule the issue before the Honorable Civil 

Magistrate James Glatt.  VERANDA objected to any hearing before Magistrate Glatt, and 

refused to make itself available for a hearing before Judge Whitehead prior to the GILES 

deposition date. 

 4. During the May 4, hearing, Judge Whitehead revealed, as a method of full 

disclosure, that he resided in the MetroWest section of Orlando.  See Transcript of May 4, 2007, 

Hearing (hereinafter, “Transcript”), at p. 4:3-4:9.  In the context witnessed directly by the 

undersigned attorneys, Judge Whitehead’s residency disclosure was innocuous.   

5. Judge Whitehead’s statement cannot be construed as legally sufficient to raise a 

well-grounded fear of prejudice against either party.2  As further support, Judge Whitehead 

initially stated following his residency disclosure that he does not have a preference “one way or 

the other” on this case because of his geographic residence.  Transcript, at 4:7-4:9.  Accordingly, 

VERANDA has failed to set forth legally sufficient grounds demonstrating a well-founded fear 

that it will not receive a fair hearing or trial before this Court.  

 6. Most importantly, VERANDA’s Motion was not filed within the strictly required 

time limits imposed by the Fla.R.Jud.Admin. 2.330(e).  The rule states that “[a] motion to 

disqualify shall be filed within a reasonable period of time not to exceed 10 days after discovery 

                                                                                                                                                             
its representation of VERANDA’s interests.  The Motion for Abatement of Action is presently scheduled for June 
21, 2007. 
2   Indeed, VERANDA cannot bring itself, in its Motion, to claim a “well-founded” fear of prejudice, but merely a 
“fear.”  VERANDA’s Motion, at ¶ 7, p. 3.  
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of the facts constituting the grounds for the motion and shall be promptly presented to the court 

for an immediate ruling.”  (Emphasis added). 

  7. VERANDA, and its law firm of BM&M discovered Judge Whitehead’s residence 

in MetroWest on May 4, 2007 – the same date that they heard the statements quoted in the 

Motion.  At the time, BM&M Attorney Manno, on VERANDA’s behalf, stated that he didn’t 

“see any reason at this point in time” to move to disqualify Judge Whitehead.  Transcript, at 5:6-

5:7.3  VERANDA and BM&M were placed upon notice of the alleged grounds for 

disqualification by the Court on May 4, 2007, and thus have waived any rights to seek 

disqualification by virtue of this statement of counsel and the subsequent inaction.  In particular, 

VERANDA never moved to disqualify the Judge from presiding over the cases-at-bar during the 

ten (10) day period following Judge Whitehead’s disclosure. 

8. On May 14, 2007, the day that the ten (10) day period expired, Attorney 

Bolanovich appeared on VERANDA’s behalf to successfully argue before Judge Whitehead that 

his firm should not be disqualified as legal counsel.  This would have been an opportune time to 

raise this issue.  Nevertheless, no objection to Judge Whitehead’s administration over the case 

was made.  In fact, VERANDA did not file its Motion for Disqualification until June 7, 2007 – 

thirty-four (34) days following the initial disclosure of Judge Whitehead’s residency, and well 

outside the strict time limitations imposed under Fla.R.Jud.Admin. 2.330. 

9. Accordingly, VERANDA has doubly failed to validate disqualification.  First, 

VERANDA failed to file its Motion within the strict ten (10) day period, thus barring the relief 

                                                 
3   Surprisingly, VERANDA misquotes the Court, stating that the Court “hears this stuff all the time.”  VERANDA’s 
Motion, at p. 3.  This constitutes a blatant misquotation of the transcribed statement upon which VERANDA earlier 
relied.  Such disingenuous statements, despite their “spin value” should not be tolerated, nor should they be relied 
upon in evaluating the legal sufficiency of the Motion.   
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sought.  Second, notwithstanding the time-barred nature of its Motion, VERANDA has failed to 

submit a legally sufficient motion. 

MEMORANDUM OF LAW 

The disqualification of a trial judge requires two separate determinations.  Initially, the 

trial judge must determine whether the motion meets all of the procedural requirements of the 

rule; that is, whether the motion is timely and submitted in the proper form.  Second, the motion 

must set forth legally sufficient allegations justifying disqualification of the presiding judge.   

A.      VERANDA’s Failure to Adhere to Procedural Requirements 
     Must Result in Denial of Its Motion. 

 
 Florida Statutes § 38.10 creates the substantive right to request disqualification of a trial 

judge.  The procedures for disqualification are governed exclusively by the provisions of 

Fla.R.Jud.Admin. 2.330.  The procedural requirements for filing a motion for disqualification 

are: (1) the motion may only be filed by a party to the lawsuit, (2) the motion must be in writing, 

(3) the party filing the motion must submit a sworn statement of the supporting facts, (4) the 

attorney filing the motion must certify that it has been made in good faith, and (5) the motion 

must be made within ten days of the date the moving party discovered the ground for 

disqualification.  A motion for disqualification that does not meet all of these requirements is 

legally insufficient and must be denied on that ground even if the moving party could have 

asserted a substantive right to disqualification. 

There are several reasons for imposing a time limit on the right to file a motion for 

disqualification: (a) tardy motions to disqualify increase the cost of litigation by delaying a 

decision on the merits of the case; (b) an unlimited right to seek disqualification will encourage 

judge shopping; and (c) the absence of a time limit would allow the moving party to await the 

outcome of significant motions, or perhaps the trial itself, before the grounds for disqualification 
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are stated. 

In Fischer v. Knuck, 497 So.2d 240, 243 (Fla. 1986), the Florida Supreme Court – in a 

case involving the filing of a motion for judicial disqualification eleven (11) days following the 

purported discovery of facts upon which the motion was based – explained that one of the 

purposes of the timeliness requirement is to avoid the adverse effect on the opposing party and 

the resulting costs and delay created by a disqualification.  Although, the Fischer case predates 

Rule 2.330 and its predecessor, Rule 2.160, the opinion helps to explain why the court ultimately 

decided to adopt a rule that sets a fixed limit of ten (10) days for filing a motion for 

disqualification.4 

 In the pending Motion for Disqualification of Judge Whitehead, VERANDA 

categorically failed in the strict requirement that its Motion be filed within ten (10) days.  The 

Rule is quite clear that the time requirement requires strict adherence.  See Fischer, supra.  See 

also Guzman & Co. v. British Realty & Mtg. Corp., 699 So.2d 842 (Fla. 3rd DCA 1997) (motion 

for disqualification made twenty-two (22) days after discovery of facts constituting grounds for 

motion denied as untimely).  Time Warner Entertainment Co. v. Baker, 647 So.2d 1070 (Fla. 5th 

DCA 1994) (denial of the motion was proper because it was filed more than one month after the 

moving party discovered the supporting ground); Foley v. Fleet, 644 So.2d 551 (Fla. 4th DCA 

1994) (motion properly denied because it was filed more than thirty days after the moving party 

became aware of the potential ground for disqualification). 

 VERANDA was present – through counsel – on  May 4, and should have mounted any 

bid to remove the presiding judge, regardless of its merits or lack thereof, within the requisite ten 

                                                 
4   The danger of the adverse effect on the opposing party herein, GILES, and the problems of resulting costs and 
delay are all the more significant.  GILES is presently maintaining a Counterclaim alleging that, among other 
counts, VERANDA is in violation of Fla. Stat. 720.304, Florida’s Anti-SLAPP statute.  The inherent nature of a 
SLAPP suit is that a financially powerful party attempts to exhaust the resources of a financially vulnerable party. 
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(10) day period.  The delay is inexcusable, especially given the fact that two (2) of VERANDA’s 

litigators appeared before this Court on the day that the ten (10) day period expired.  Instead, 

VERANDA waited thirty-four (34) days to file any such motion, as it steadily approached a 

period wherein the Court would hear GILES’ arguably dispositive Motion for Abatement, 

scheduled for June 21, 2007.  VERANDA has procedurally defaulted and its Motion must be 

denied. 

B. VERANDA Has Failed to Present  
a Legally Sufficient Claim for Judicial Disqualification. 

 
If a motion for disqualification complies with the applicable procedural requirements, the 

next determination made by the court must be whether the facts alleged are legally sufficient to 

require disqualification.  In Hayslip v. Douglas, 400 So.2d 553 (Fla. 4th DCA 1981), the Fourth 

District detailed the standards to determine the legal sufficiency of a motion for disqualification 

and supporting documents:  “The term ‘legal sufficiency’ encompasses more than mere technical 

compliance with the rule and the statute; the court must also determine if the facts alleged (which 

must be taken as true) would prompt a reasonably prudent person to have a well founded fear 

that he could not get a fair and impartial trial.  Id. at 556.  The disqualification statute and rules 

serve two purposes, 1) to ensure confidence in the judicial system, and 2) to “prevent the 

disqualification process for being abused for the purposes of judge-shopping, delay, or some 

other reason not related to providing for the fairness and impartiality of the proceeding.”  

Tableau Fine Art Group, Inc. v. Jacoboni, 853 So.2d 299, 301 (Fla. 2003); Livingston v. State, 

441 So.2d 1083, 1086 (Fla. 1983) (same).  The moving party must show that “the party fears that 

he or she will not receive a fair trial or hearing because of specifically described prejudice or bias 

of the judge.”  If the allegations are deemed “frivolous or fanciful,” then the motion should be 

denied.   See Rule 2.160(d)(1); see also Tower Group, Inc. v. Doral Enters. Joint Ventures, 760 
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So.2d 256 (Fla. 3rd DCA 2000). 

VERANDA has failed to demonstrate legal sufficiency.  There are no specifically 

described prejudices or biases of the Judge, simply a recitation of an innocuous statement made 

by Judge Whitehead, immediately followed by Judge Whitehead’s assurances of impartiality.  If 

the bar for judicial qualification is to be dropped this low, every litigant will have the opportunity 

to “judge shop” and to increase the costs and the time period of litigation without restriction.  See 

Enterprise Leasing Co. v. Jones, 750 So.2d 114 (Fla. 5th DCA 1999) (motion for disqualification 

insufficient as a matter of law because movant did not present supporting affidavits alleging any 

specific action or statements of bias or prejudice for disqualification). (Emphasis added).  A 

conflict that is created by the moving party is not a valid ground for disqualifying any judge.  See 

Sume v. State, 773 So.2d 600 (Fla. 1st DCA 2000) (holding that the assigned judge was not 

required to grant a motion for disqualification based on the fact that the moving party had 

recently retained associate counsel having a conflict of interest with the judge). 

VERANDA has contrived to miscast a simple innocuous statement made by Judge 

Whitehead that cannot come close to the legally sufficient standard.  See, e.g., Strasser v. 

Yalamanchi, 783 So.2d 1087, 1091 (Fla. 4th DCA 2001) (even a Judge venting anger at 

defendant for destroying documents, chastising defendant, and fining defendant for doing so, 

were held to be merely gratuitous comments that did not warrant disqualification).   

Contrary to VERANDA’s statement, Judge Whitehead never stated that he “hears this 

stuff all the time.”  VERANDA’s Motion, at p. 3.  VERANDA’s misquotation of the Court 

seems to be calculated to cast the Court's statements in a negative light in order to place 

unsupported "spin" on the facts -- facts that, even with this misquotation, do not support the 

Plaintiff's dilatory motion.  See Chamberlain v. State, 881 So.2d 1087 (Fla. 2004) (statements 
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that are neither germane to nor indicative of any bias or prejudice held by the court are 

insufficient as a matter of law to support a motion for disqualification).  A reasonable reading of 

the transcription, as supported by the individuals who were present in the room when the 

statements were uttered by Judge Whitehead, provides a rational interpretation that he merely 

made the parties aware of his MetroWest residence.  Transcript, at 4:3-4:19.  This interpretation 

is further supported by the Judge’s comment that he doesn’t have any “preference,” i.e., 

prejudice or bias, “one way or the other.”  Transcript, at 4:7-4:9.  Further, VERANDA’s counsel 

did not feel, at that time, nor in the ten days thereafter, nor even in the thirty days thereafter that 

the Court’s disclosure of its residency merited disqualification.  In fact, nothing in VERANDA’s 

motion discusses a single specific fact that would lead VERANDA to believe that a fair trial 

cannot be held before Judge Whitehead.  The only fear discussed by VERANDA is as follows: 

“Here, Judge Whitehead’s disclosure that he lives in Veranda Park and ‘hears this 
stuff all the time’ has created a fear in the mind of Plaintiff that it might not 
receive a fair trial in this matter.”  VERANDA’s Motion, at p. 3. 

 
Setting aside the fact that VERANDA has fabricated the quote it relies upon, even if the 

quote were true there are no specific facts alleged by VERANDA that leads VERANDA to 

believe that it can not receive a fair trial.  Accordingly, the Motion is legally insufficient, and a 

denial is mandated.  See Barnhill v. State, 834 So.2d 836 (Fla. 2002); Williams v. State, 689 

So.2d 393 (Fla. 3rd DCA 1997) (motion for recusal is legally sufficient only if it shows that the 

movant has a well-grounded fear that a fair trial would be impossible under the presiding judge; 

motion must be well-founded and contain facts germane to the judge’s undue bias, prejudice, or 

sympathy). 

 The “attested facts supporting the suggestion” must be “reasonably sufficient” to create a 

well-founded fear of judicial bias.  Livingston, 441 So.2d 1083, 1087 (Fla. 1983); Fischer, 497 
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So.2d at 242;  see State ex rel. Davis v. Parks, 141 Fla. 516, 194 So. 613 (Fla. 1939); State ex rel. 

Brown v. Dewell, 131 Fla. 566, 179 So. 695 (Fla. 1938).  VERANDA’s subjective, inchoate fears 

– which fail to include an “actual factual foundation” – are not legally sufficient to create any 

well-founded fear of judicial bias.  Wilson v. Renfroe, 91 So.2d 857 (Fla. 1956); Wyman v. 

Reasback, 436 So. 1112 (Fla. 4th DCA 1983).   

 VERANDA is allegedly seeking Judge Whitehead’s disqualification based solely upon 

where he lives – not based upon any bias of any kind, real, imagined, nor even claimed.5  Mere 

statements of discomfort with a judge do not constitute a reasonable basis for the judge’s 

removal.  See Fischer, 497 So.2d at 242.  Even if a litigant or counsel for a litigant has made a 

campaign contribution to the political campaign of the trial judge, without more, this fact would 

be a legally insufficient ground to disqualify the judge.  See Mackenzie v. SuperKids Bargain 

Store, Inc., 565 So.2d 1332 (Fla. 1990).   

 Certainly if a judge may receive a campaign contribution from a litigant or counsel 

without creating a reasonable grounds for disqualification, the fact that a judge resides in a 

general geographic area that may or may not be discussed at trial is certainly woefully legally 

insufficient.  Even a most paranoid litigant would be hard-pressed to justify any feeling of 

judicial prejudice.  Nevertheless, the test is not whether the litigant “feels uncomfortable,” nor is 

it whether a paranoid litigant would be in fear of not receiving a fair trial, the test is whether the 

facts alleged would place a reasonably prudent person in fear of not receiving a fair and impartial 

trial.  See Barnhill v. State, 834 So.2d, 836, 843 (Fla. 2002) (quoting Mackenzie v. SuperKids 

Bargain Store, Inc., 565 So.2d 1332, 1335 (Fla. 1990)). 

                                                 
5   Such a ruling in favor of disqualification would arguably create an astonishing precedent, wherein any party 
could seek to remove a judicial officer because of general familiarity with a geographic region. 
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 Not only is this Motion void of support in either the facts or the law, but the fact that it 

has been brought so far outside the ten (10) day period provided for by Fla.R.Jud.Admin. 2.330, 

provides no conclusion other than the following:  that VERANDA’s Motion was not brought in 

good faith, and was brought solely for the purpose of unduly delaying this action and imposing 

further financial burden upon the Defendant.  

 WHEREFORE, Defendant/Counterclaimant GILES respectfully requests that this Court 

deny VERANDA’s Motion for Disqualification and award GILES the costs and attorneys fees 

incurred in defending against VERANDA’s untimely and frivolous Motion. 

    

      WESTON, GARROU, DEWITT & WALTERS 

       

      __________________________________________ 
      MARC J. RANDAZZA, ESQ. 
      Florida Bar No.: 625566 

DEREK B. BRETT, ESQ. 
Florida Bar No.: 0090750 

      781 Douglas Avenue 
      Altamonte Springs, Florida 32714 
      (407) 975-9150 (phone) 
      (407) 774-6151 (fax) 
      www.FirstAmendment.com 
      Attorneys for Defendant/Counterclaimant GILES  
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that the foregoing has been served by facsimile and Certified U.S. 

Mail, receipt number 7005 1820 0001 6008 4268 to: John Bolanovich, Esq., Bogin, Munns & 

Munns, 2601 Technology Drive, Orlando, FL 32804; facsimile number (407) 578-2181 this 15th 

day of June 2007. 

      
    ___________________________________ 
    MARC J. RANDAZZA 
 

 

 

 


